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HOUSE BI LL 1125

Passed Legislature - 2005 Regul ar Sessi on
State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on
By Representatives Serben, Lantz, Priest, Shabro and Ahern

Read first time 01/17/2005. Referred to Commttee on Judiciary.

AN ACT Relating to trust and estate nanagenent; anending RCW
11.02. 005, 11.12.110, 11.28.170, 11.40.020, 11.40.030, 11.40.051,
11.40.070, 11.42.020, 11.42.030, 11.42.070, 11.88.080, 11.94.010,
11.98.039, 21.35.005, and 22.28.030; and repealing RCW11. 04. 270.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW11.02.005 and 2001 ¢ 320 s 1 are each anended to read
as follows:

Wen used in this title, unless otherwise required from the
cont ext :

(1) "Personal representative" includes executor, adm nistrator,
special admnistrator, and guardian or |imted guardian and specia
representative.

(2) "Net estate" refers to the real and personal property of a
decedent exclusive of honestead rights, exenpt property, the famly
al | onance and enforceabl e cl ai ns agai nst, and debts of, the deceased or
the estate.

(3) "Representation"” refers to a nethod of determning distribution
in which the takers are in unequal degrees of kinship with respect to
the intestate, and is acconplished as follows: After first determ ning

p. 1 HB 1125. SL
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who, of those entitled to share in the estate, are in the nearest
degree of kinship, the estate is divided into equal shares, the nunber
of shares being the sum of the nunber of persons who survive the
intestate who are in the nearest degree of kinship and the nunber of
persons in the sane degree of kinship who died before the intestate but
who left issue surviving the intestate; each share of a deceased person
in the nearest degree shall be divided anong those of the deceased
person's issue who survive the intestate and have no ancestor then
living who is in the line of relationship between them and the
intestate, those nore renote in degree taking together the share which
their ancestor woul d have taken had he or she survived the intestate.
Post humous children are considered as living at the death of their

par ent .

(4) "lssue" ((+netudes)) neans all the ((tawku4b)) linea
descendants of ((the—ancestor—and—alH—tawtullyr—adopted—chitdren)) an
individual. An adopted individual is a lineal descendant of each of
his or her adoptive parents and of all individuals with regard to which

each adoptive parent is a lineal descendant.

(5) "Degree of kinship" nmeans the degree of kinship as conputed
according to the rules of the civil law, that is, by counting upward
fromthe intestate to the nearest common ancestor and then downward to
the relative, the degree of kinship being the sumof these two counts.

(6) "Heirs" denotes those persons, including the surviving spouse,
who are entitled under the statutes of intestate succession to the real
and personal property of a decedent on the decedent's death intestate.

(7) "Real westate" includes, except as otherwise specifically
provided herein, all lands, tenenents, and hereditanents, and all
rights thereto, and all interest therein possessed and clained in fee
sinple, or for the life of a third person.

(8) "WII" nmeans an instrunment validly executed as required by RCW
11.12. 020.

(9) "Codicil"™ means a wll that nodifies or partially revokes an
existing earlier wll. A codicil need not refer to or be attached to
the earlier wll.

(10) " Q@uar di an” or "l'imted guardi an” nmeans a personal

representative of the person or estate of an inconpetent or disabled
person as defined in RCW11.88.010 and the termmay be used in |ieu of
"personal representative" wherever required by context.

HB 1125. SL p. 2
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(11) "Adm nistrator” neans a personal representative of the estate
of a decedent and the term may be used in lieu of "personal
representative" wherever required by context.

(12) "Executor" neans a personal representative of the estate of a
decedent appointed by wll and the term nmay be used in lieu of
"personal representative" wherever required by context.

(13) "Special admnistrator” neans a personal representative of the
estate of a decedent appointed for limted purposes and the term nmay be
used in lieu of "personal representative" wherever required by context.

(14) "Trustee" neans an original, added, or successor trustee and
includes the state, or any agency thereof, when it is acting as the
trustee of a trust to which chapter 11.98 RCW appli es.

(15) "Nonprobate asset” neans those rights and interests of a
person having beneficial ownership of an asset that pass on the
person's death under a witten instrunent or arrangenent other than the
person's wll. "Nonprobate asset” includes, but is not limted to, a
right or interest passing under a joint tenancy wth right of
survivorship, joint bank account with right of survivorship, payable on
death or trust bank account, transfer on death security or security
account, deed or conveyance if possession has been postponed until the
death of the person, trust of which the person is grantor and that
beconmes effective or irrevocable only wupon the person's death,
community property agreenent, individual retirenment account or bond, or
note or other contract the paynent or performance of which is affected
by the death of the person. "Nonprobate asset" does not include: A
payabl e-on-death provision of a life insurance policy, annuity, or
other simlar contract, or of an enployee benefit plan; a right or
i nterest passing by descent and distribution under chapter 11.04 RCW
a right or interest if, before death, the person has irrevocably
transferred the right or interest, the person has waived the power to
transfer it or, in the case of contractual arrangenent, the person has
wai ved the unilateral right to rescind or nodify the arrangenent; or a
right or interest held by the person solely in a fiduciary capacity.
For the definition of "nonprobate asset"” relating to revocation of a
provision for a former spouse wupon dissolution of nmarriage or
declaration of invalidity of marriage, RCW 11.07.010(5) applies. For
the definition of "nonprobate asset" relating to revocation of a
provision for a former spouse upon dissolution of nmarriage or

p. 3 HB 1125. SL
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declaration of invalidity of marriage, see RCW11l.07.010(5). For the
definition of "nonprobate asset"” relating to testanmentary disposition
of nonprobate assets, see RCW11.11.010(7).

(16) "Internal Revenue Code" neans the United States |Internal
Revenue Code of 1986, as anended or renunbered as of January 1, 2001.

(17) References to "section 2033A" of the Internal Revenue Code in
wlls, trust agreenents, power s of appoi nt nent beneficiary
designations, and other instrunments governed by or subject to this
title shall be deemed to refer to the conparable or corresponding
provi sions of section 2057 of the Internal Revenue Code, as added by
section 6006(b) of the Internal Revenue Service Restructuring Act of
1998 (HR 2676, P.L. 105-206); and references to the section 2033A
"exclusion" shall be deenmed to nmean the section 2057 deducti on.

Wrds that inport the singular nunber may al so be applied to the
pl ural of persons and things.

Wrds inporting the masculine gender only my be extended to
femal es al so.

Sec. 2. RCW11.12.110 and 1994 c 221 s 14 are each anmended to read
as follows:

Unl ess ot herwi se provided, when any property shall be given under
a wll, or under a trust of which the decedent is a grantor and which
by its terns becones irrevocabl e upon or before the grantor's death, to
any issue of a grandparent of the decedent and that issue dies before
the decedent, or dies before that issue's interest is no |onger subject
to a contingency, |eaving descendants who survive the decedent, those
descendants shall take that property as the predeceased issue would
have done if the predeceased issue had survived the decedent. |If those
descendants are all in the sane degree of kinship to the predeceased
i ssue they shall take equally or, if of unequal degree, then those of
nore renote degree shall take by representation with respect to the
predeceased i ssue.

Sec. 3. RCW11.28.170 and 1965 c 145 s 11.28.170 are each anmended
to read as foll ows:

Before letters testanentary or of adm nistration are issued, each
personal representative or an officer of a bank or trust conpany
qualified to act as a personal representative, nust take and subscri be

HB 1125. SL p. 4
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an oath, before sone person authorized to adm nister oaths, that the
duties of the trust as personal representative wll be perforned
according to law, which oath nust be filed in the cause ((and
recorded)).

Sec. 4. RCW11.40.020 and 1999 ¢ 42 s 601 are each anmended to read
as follows:

(1) Subject to subsection (2) of this section, a personal
representative may give notice to the creditors of the decedent, ((as
direeted)) in substantially the form set forth in RCW 11.40. 030,
announci ng the personal representative's appointnment and requiring that
persons having cl ai ns agai nst the decedent present their clains within
the time specified in RCW 11. 40.051 or be forever barred as to clains
agai nst the decedent's probate and nonprobate assets. If notice is
gi ven:

(a) The personal representative shall ((H+st)) file the ((erginal
ef—the)) notice with the court;

(b) The personal representative shall ((ther)) cause the notice to
be published once each week for three successive weeks in a lega
newspaper in the county in which the estate is being adm nistered((+

(c) The personal representative may, at any tinme during the probate
proceedi ng, give actual notice to creditors who becone known to the
personal representative by serving the notice on the creditor or
mailing the notice to the creditor at the creditor's last known
address, by regular first class mail, postage prepaid; and

(d) The personal representative shall also nmail a copy of the
notice, including the decedent's social security nunber, to the state
of Washington departnent of social and health services office of
financi al recovery.

The personal representative shall file wth the court proof by
affidavit of the giving and publication of the notice.

(2) If the decedent was a resident of the state of WAashington at
the tinme of death and probate proceedings are commenced in a county
ot her than the county of the decedent's residence, then instead of the
requi renents under subsection (1)(a) and (b) of this section, the
personal representative shall cause the notice to creditors in

p. 5 HB 1125. SL
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substantially the formset forth in RCW11.40.030 to be published once
each week for three successive weeks in a |l egal newspaper in the county
of the decedent's residence and shall file the notice ((te—the

with the superior court of the county ((ef—t+hedecedent-s+residence))
in which the probate proceedi ngs were conmenced.

Sec. 5. RCW11.40.030 and 1997 ¢ 252 s 9 are each anended to read
as follows:

Notice under RCW 11.40.020 nust contain the follow ng elenents in
substantially the follow ng form

CAPTION ) No.
OFCASE ) PROBATE NOTICE TO
)  CREDITORS

........... ) RCW 11.40.030
The personal representative nanmed below has been appointed as
personal representative of this estate. Any person having a claim
agai nst the decedent nust, before the tine the clai mwould be barred by
any otherw se applicable statute of limtations, present the claimin
t he manner as provided in RCW11.40.070 by serving on or mailing to the
personal representative or the personal representative's attorney at
t he address stated below a copy of the claimand filing the original of
the claim with the court in which the probate proceedings were
conmenced. The claim nust be presented within the |ater of: (1)
Thirty days after the personal representative served or mumiled the
notice to the creditor as provided under RCW 11.40.020((3)) (1)(c);
or (2) four nonths after the date of first publication of the notice.
If the claimis not presented within this tinme frame, the claimis
forever barred, except as otherwise provided in RCW 11.40.051 and
11. 40. 060. This bar is effective as to clains against both the

decedent' s probate and nonprobate assets.

Date of First
Publ i cati on:

Personal Representative:

Attorney for the Personal Representative:
Address for Mailing or Service:

HB 1125. SL p. 6
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Court of probate proceedi ngs and cause nunber:

Sec. 6. RCW11.40.051 and 1997 ¢ 252 s 11 are each anmended to read
as follows:

(1) Whether or not notice is provided under RCW 11.40.020, a person
having a claim against the decedent is forever barred from nmeking a
claim or commencing an action against the decedent, if the claim or
action is not already barred by an otherw se applicable statute of
l[imtations, unless the creditor presents the claim in the manner
provided in RCW11.40.070 within the followng tine limtations:

(a) If the personal representative provided notice under RCW
11.40. 020 ((H——anrd—{2r)) and the creditor was given actual notice as
provided in RCW11.40.020((3))) (1)(c), the creditor nust present the
claim within the l|ater of: (1) Thirty days after the personal
representative's service or mailing of notice to the creditor; and (i)
four nonths after the date of first publication of the notice;

(b) If the personal representative provided notice under RCW
11.40. 020 ((B—and{2)y)) and the creditor was not given actual notice
as provided in RCW11.40.020((31)) (1)(c):

(i) If the creditor was not reasonably ascertainable, as defined in
RCW 11. 40. 040, the creditor nust present the claimw thin four nonths
after the date of first publication of notice;

(ii) If the creditor was reasonably ascertainable, as defined in
RCW 11. 40. 040, the creditor nust present the claimwthin twenty-four
nmont hs after the decedent's date of death; and

(c) If notice was not provided under this chapter or chapter 11.42
RCW the creditor nust present the claim within twenty-four nonths
after the decedent's date of death.

(2) An otherw se applicable statute of limtations applies wthout
regard to the tolling provisions of RCW4. 16. 190.

(3) This bar is effective as to clains against both the decedent's
probate and nonprobate assets.

Sec. 7. RCW11.40.070 and 1997 ¢ 252 s 13 are each anended to read
as follows:

(1) The claimant, the claimant's attorney, or the claimnt's agent
shall sign the claim and include in the claim the followng
i nformation:

p. 7 HB 1125. SL
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(a) The nane and address of the clai mant;

(b) The nane, address, if different fromthat of the claimnt, and
nature of authority of an agent signing the claim on behalf of the
cl ai mant ;

(c) A statenment of the facts or circunstances constituting the
basis of the claim

(d) The amount of the claim and

(e) If the claimis secured, unliquidated, contingent, or not yet
due, the nature of the security, the nature of the uncertainty, or the
date when it wll becone due.

Failure to describe correctly the information in (c), (d), or (e)
of this subsection, if the failure is not substantially m sleading,
does not invalidate the claim

(2) A claimdoes not need to be supported by affidavit.

(3) Aclaimnust be presented within the time limts set forth in
RCW 11. 40. 051 by: (a) Serving on or mailing to, by regular first class
mail, the personal representative or the personal representative's
attorney a copy of the signed claim and (b) filing the original of the
signed claim with the court in which probate proceedings were
commenced. A claimis deened presented upon the |later of the date of
postmark or service on the personal representative, or the persona
representative's attorney, and filing with the court.

(4) Notwi thstanding any other provision of this chapter, if a
cl ai mant makes a witten demand for paynment within the tine [imts set
forth in RCW 11.40.051, the personal representative may waive fornal
defects and elect to treat the demand as a claimproperly filed under
this chapter if: (a) The claim was due; (b) the anmount paid is the
anmount of indebtedness over and above all paynents and offsets; (c) the
estate is solvent; and (d) the paynent is made in good faith. Nothing
in this chapter limts application of the doctrines of waiver,
estoppel, or detrinmental clains or any other equitable principle.

Sec. 8. RCW11.42.020 and 1997 ¢ 252 s 25 are each anended to read
as follows:

(1) ((Fhe)) Subject to subsection (2) of this section, a notice
agent may gi ve nonprobate notice to the creditors of the decedent if:

(a) As of the date of the filing of the notice to creditors with

HB 1125. SL p. 8
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the court, the notice agent has no know edge of another person acting
as notice agent or of the appointnent of a personal representative in
the decedent's estate in the state of Washi ngton; and

(b) According to the records of the court as are avail able on the
date of the filing of the notice to creditors, no cause nunber
regardi ng the decedent has been issued to any other notice agent and no
personal representative of the decedent's estate had been appoi nt ed.

(2) The notice agent nust give notice to the creditors of the
decedent, ((as—direeted)) in substantially the form set forth in RCW
11.42.030, announcing that the notice agent has elected to give
nonprobate notice to creditors and requiring that persons having clains
agai nst the decedent present their clainms within the tinme specified in
RCW 11. 42. 050 or be forever barred as to clains against the decedent's
probate and nonprobate assets.

(a) The notice agent shall ((++st)) file the ((erginal—etthe))
notice with the court.

(b) The notice agent shall ((+her)) cause the notice to be
publi shed once each week for three successive weeks in a |egal
newspaper in the notice county.

(c) The notice agent my at any tine give actual notice to
creditors who beconme known to the notice agent by serving the notice on
the creditor or mailing the notice to the creditor at the creditor's
| ast known address, by regular first class nmail, postage prepaid.

(d) The notice agent shall also mil a copy of the notice,
including the decedent's social security nunber, to the state of
Washi ngton departnment of social and health services' office of
financi al recovery.

(e) If the decedent was a resident of the state of Washington at
the time of death and the notice agent's declaration and oath were
filed in a county other than the county of the decedent's residence,
then instead of the requirenents in (a) and (b) of this subsection, the
notice agent shall cause the notice to creditors in substantially the
form set forth in RCW 11.42.030 to be published once each week for
three successive weeks in a legal newspaper in the county of the
decedent's residence and shall file the notice with the superior court
of the county in which the notice agent's declaration and oath were
fil ed.

p. 9 HB 1125. SL
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The notice agent shall file with the court proof by affidavit of
the giving and publication of the notice.

Sec. 9. RCW11.42.030 and 1997 ¢ 252 s 26 are each anended to read
as follows:

Notice under RCW 11.42.020 nust contain the follow ng elenents in
substantially the follow ng form

)

CAPTION )  No.

OFCASE )  NONPROBATE
) NOTICE TO CREDITORS
) RCW 11.42.030

The notice agent nanmed below has elected to give notice to
creditors of the above-naned decedent. As of the date of the filing of
a copy of this notice with the court, the notice agent has no know edge
of any other person acting as notice agent or of the appointnent of a
personal representative of the decedent's estate in the state of
Washi ngton. According to the records of the court as are avail able on
the date of the filing of this notice with the court, a cause nunber
regarding the decedent has not been issued to any other notice agent
and a personal representative of the decedent's estate has not been
appoi nt ed.

Any person having a claim against the decedent nust, before the
time the claimwould be barred by any otherw se applicable statute of
[imtations, present the claim in the manner as provided in RCW
11.42.070 by serving on or mailing to the notice agent or the notice
agent's attorney at the address stated below a copy of the claim and
filing the original of the claimwth the court in which the notice
agent's declaration and oath were filed. The claimnust be presented
within the later of: (1) Thirty days after the notice agent served or
mailed the notice to the creditor as provided under RCW
11.42.020(2)(c); or (2) four nonths after the date of first publication
of the notice. If the claimis not presented within this tine frane,
the claim is forever barred, except as otherwise provided in RCW
11.42. 050 and 11.42.060. This bar is effective as to clains against
both the decedent's probate and nonprobate assets.

HB 1125. SL p. 10
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Date of First
Publ i cati on:

The notice agent decl ares under penalty of perjury under the |aws

of the state of Washi ngton on , [year] at
[city] , [state] that the foregoing is true and
correct.

Signature of Notice Agent
Noti ce Agent:

Attorney for the Notice Agent:
Address for Mailing or Service:
Court of Notice Agent's oath and decl arati on and cause nunber:

Sec. 10. RCW 11.42.070 and 1997 c¢ 252 s 30 are each anended to
read as foll ows:

(1) The claimant, the claimant's attorney, or the claimnt's agent
shall sign the claim and include in the claim the follow ng
i nformation:

(a) The nane and address of the clai mant;

(b) The nane, address, if different fromthat of the claimnt, and
nature of authority of an agent signing the claim on behalf of the
cl ai mant ;

(c) A statenent of the facts or circunstances constituting the
basis of the claim

(d) The anobunt of the claim and

(e) If the claimis secured, unliquidated, contingent, or not yet
due, the nature of the security, the nature of the uncertainty, or the
date when it will becone due.

Failure to describe correctly the information in (c), (d), or (e)
of this subsection, if the failure is not substantially m sleading,
does not invalidate the claim

(2) A claimdoes not need to be supported by affidavit.

(3) Aclaimnust be presented within the tine limts set forth in
RCW 11. 42. 050 by: (a) Serving on or mailing to, by regular first class
mail, the notice agent or the notice agent's attorney a copy of the
signed claim and (b) filing the original of the signed claimwth the

p. 11 HB 1125. SL
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court in which the notice agent's declaration and oath were filed. A
claimis deened presented upon the later of the date of postnmark or
service on the notice agent, or the notice agent's attorney, and filing
with the court.

(4) Notwithstanding any other provision of this chapter, if a
cl ai mant makes a witten demand for paynment within the tine [imts set
forth in RCW11.42. 050, the notice agent nay waive fornmal defects and
elect to treat the demand as a claimproperly filed under this chapter
i f: (a) The claim was due; (b) the anpunt paid was the anount of
i ndebt edness over and above all paynents and offsets; (c) the estate is
solvent; and (d) the paynent is nmade in good faith. Nothing in this
chapter limts application of the doctrines of waiver, estoppel, or
detrinmental clains or any other equitable principle.

Sec. 11. RCW11.88.080 and 1990 c 122 s 7 are each anmended to read
as follows:

When either parent is deceased, the surviving parent of any m nor
child ((rays-)) or a sole parent of a mnor child, may by last will ((+#n
wHt+Rg—appetnt)) or durable power of attorney nom nate a guardi an or
guardi ans of the person, or of the estate or both, of a mnor child,
whether born at the tinme of ((mrekinrg)) executing the ((wH))
instrunent or afterwards, to continue during the mnority of such child
or for any less tinme. This nomnation shall be effective in the event
of the death or incapacity of such parent. Every ((testanrentary))
guardi an of the estate of a child shall give bond in Iike manner and
with I'ike conditions as required by RCW 11.88.100 and 11.88. 110, and he
or she shall have the sanme powers and perform the sane duties wth
regard to the person and estate of the mnor as a guardi an appointed
under this chapter. The court shall confirm the parent's
( (testarentary—appetntwent)) nom nation unless the court finds, based
upon evi dence presented at a hearing on the matter, that the individual
((appetnted)) nomnated in the surviving parent's will or durable power
of attorney is not qualified to serve.

Sec. 12. RCW 11.94.010 and 2003 c¢ 283 s 27 are each anended to
read as foll ows:

(1) Whenever a principal designates another as his or her attorney
in fact or agent, by a power of attorney in witing, and the witing

HB 1125. SL p. 12
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contains the words "This power of attorney shall not be affected by
disability of the principal,"” or "This power of attorney shall becone
effective upon the disability of the principal,” or simlar words
showi ng the intent of the principal that the authority conferred shal
be exercisable notwthstanding the principal's disability, the
authority of the attorney in fact or agent is exercisable on behalf of
the principal as provided notwthstanding later disability or
i ncapacity of the principal at |law or later uncertainty as to whether
the principal is dead or alive. Al acts done by the attorney in fact
or agent pursuant to the power during any period of disability or
i nconpetence or uncertainty as to whether the principal is dead or
alive have the same effect and inure to the benefit of and bind the
principal or the principal's guardian or heirs, devisees, and personal
representative as if the principal were alive, conpetent, and not
di sabled. A principal may nom nate, by a durable power of attorney,
the guardian or Iimted guardian of his or her estate or person for
consideration by the court if protective proceedings for the
principal's person or estate are thereafter commenced. The court shal
make its appointment in accordance with the principal's nost recent
nom nation in a durable power of attorney except for good cause or
di squalification. If a guardian thereafter is appointed for the
principal, the attorney in fact or agent, during the continuance of the
appoi nt ment, shall account to the guardian rather than the principal.
The guardian has the sane power the principal would have had if the
princi pal were not disabled or inconpetent, to revoke, suspend or
termnate all or any part of the power of attorney or agency.

(2) Persons shall place reasonable reliance on any determ nation of
disability or inconpetence as provided in the instrunent that specifies
the time and the circunstances under which the power of attorney
docunent becones effective.

(3)(a) A principal may authorize his or her attorney-in-fact to
provide infornmed consent for health care decisions on the principal's
behal f. If a principal has appointed nore than one agent wth
authority to make nmental health treatnent decisions in accordance with
a directive under chapter 71.32 RCW to the extent of any conflict, the
nost recently appointed agent shall be treated as the principal's agent
for nmental health treatnent decisions unless provided otherwise in
ei t her appoi nt nent.

p. 13 HB 1125. SL
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(b) Unless he or she is the spouse, or adult child or brother or
sister of the principal, none of the foll ow ng persons may act as the
attorney-in-fact for the principal: Any of the principal's physicians,
t he physicians' enployees, or the owners, adm nistrators, or enployees
of the health care facility or long-termcare facility as defined in
RCW 43. 190. 020 where the principal resides or receives care. Except
when the principal has consented in a nental health advance directive
executed under chapter 71.32 RCW to inpatient adm ssion or
el ectroconvul sive therapy, this authorization is subject to the sane
[imtations as those that apply to a guardian under RCW 11.92. 043(5)
(a) through (c).

(4) A parent or guardian, by a properly executed power of attorney,
may authorize an attorney in fact to nake health care decisions on
behalf of one or nobre of his or her children, or children for whom he
or she is the legal guardian, who are under the age of majority as
defined in RCW 26.28.015, to be effective if the child has no other
parent or legal representative readily available and authorized to give
such consent.

(5) Aprincipal may further nom nate a guardian or guardi ans of the
person, or of the estate or both, of a minor child, whether born at the
tinme of making the durable power of attorney or afterwards, to continue
during the disability of the principal, during the mnority of the
child or for any less tine by including such a provision in his or her
power of attorney.

(6) The authority of any guardian of the person of any mnor child
shall supersede the authority of a designated attorney in fact to nake
health care decisions for the mnor only after such designated guardian
has been appointed by the court.

(7) In the event a conflict between the provisions of a wll
nom nating a testanentary guardi an under the authority of RCW11.88. 080
and the nomi nation of a quardian under the authority of this statute,
the nost recent designation shall control.

Sec. 13. RCW 11.98.039 and 1999 c¢c 42 s 618 are each anended to
read as foll ows:

(1) Where a vacancy occurs in the office of the trustee and there
is a successor trustee who is wlling to serve as trustee and (a) is
named in the governing instrunent as successor trustee or (b) has been

HB 1125. SL p. 14
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sel ected to serve as successor trustee under the procedure established
in the governing instrunent for the selection of a successor trustee,
the outgoing trustee, or any other interested party, shall give notice
of such vacancy, whether arising because of the trustee's resignation
or because of any other reason, and of the successor trustee's
agreenent to serve as trustee, to ((aH—adut—inecore—benetieiartes—of

N-O N a¥a ala¥a N a a a ANYO- aV¥a' N aVasa
- A"

of—the—trust—+s—betrhg—aceumated)) each adult distributee or
permssible distributee of trust incone or of trust principal or of
both trust incone and trust principal. If there are no such adults, no
noti ce need be given. The successor trustee naned in the governing
instrunent or selected pursuant to the procedure therefor established
in the governing instrunment shall be entitled to act as trustee except
for good cause or disqualification. The successor trustee shall serve
as of the effective date of the discharge of the predecessor trustee as
provided in RCW 11. 98. 041.

(2) Where a vacancy exists or occurs in the office of the trustee
and there is no successor trustee who is naned in the governing
i nstrunent or who has been selected to serve as successor trustee under
t he procedure established in the governing instrunent for the selection
of a successor trustee, and who is willing to serve as trustee, ((the

benetetartes—and—the—then-actng—trustee—H—any—ot—a)) then all

parties with an interest in the trust may agree to a nonjudicial change

of the trustee under RCW 11. 96A. 220. ((Fhetrustee,—or—anybenetectary
VI ) I ) , hall ) . ) . 4

Hehcated—) ) The successor trustee shall serve as of the effective
date of the discharge of the predecessor trustee as provided in RCW

p. 15 HB 1125. SL
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11.98.041 or, in circunstances where there is no predecessor trustee,
as of the effective date of the trustee's appoi ntnent.

(3) Wen there is a desire to nane one or nore co-trustees to serve
with the existing trustee, then all parties with an interest in the
trust may agree to the nonjudicial addition of one or nore co-trustees
under RCW 11.96A. 220. The additional co-trustee shall serve as of the
effective date of the co-trustee's appointnent.

(4) Unless subsection (1), (2), or (3) of this section applies, any
beneficiary of a trust, the trustor, if alive, or the trustee nmay
petition the superior court having jurisdiction for the appointnent or
change of a trustee or co-trustee under the procedures provided in RCW
11. 96A. 080 through 11.96A. 200: (a) Wienever the office of trustee
becones vacant; (b) upon filing of a petition of resignation by a

trustee: or (c) ((wponthe—ghvingolnotice—-olthe ehange+ntrustee—as
referred—to+n——subsecton—{H—or{2—ofFths——sectton—oer—{d)) for any

ot her reasonabl e cause.

((4)) (5) For purposes of this subsection, the term fiduciary
i ncl udes both trustee and personal representative.

(a) Except as otherwi se provided in the governing instrunment, a
successor fiduciary, absent actual know edge of a breach of fiduciary
duty: (1) Is not liable for any act or omssion of a predecessor
fiduciary and is not obligated to inquire into the validity or
propriety of any such act or omssion; (ii) is authorized to accept as
concl usively accurate any accounting or statenent of assets tendered to
the successor fiduciary by a predecessor fiduciary;, and (iii) 1is
authorized to receipt only for assets actually delivered and has no
duty to make further inquiry as to undi scl osed assets of the trust or
est at e.

(b) Nothing in this section relieves a successor fiduciary from
liability for retaining inproper investnents, nor does this section in
any way bar the successor fiduciary, trust beneficiaries, or other
party in interest from bringing an action against a predecessor
fiduciary arising out of the acts or omssions of the predecessor
fiduciary, nor does it relieve the successor fiduciary of liability for
its own acts or om ssions except as specifically stated or authorized
in this section.

HB 1125. SL p. 16
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Sec. 14. RCW21.35.005 and 2003 ¢ 118 s 1 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Beneficiary forn nmeans a registration of a security that
i ndicates the present owner of the security and the intention of the

owner regarding the person who will beconme the owner of the security
upon the death of the owner, referred to as a "beneficiary."
(2) "Devisee" neans any person designated in a will to receive a

di sposition of real or personal property.

(3) "Heirs" neans those persons, including the surviving spouse,
who are entitled under the statutes of intestate succession to the
property of a decedent.

(4) "Person" means an individual, a corporation, an organi zati on,
or other legal entity.

(5) "Personal representative" includes executor, adm nistrator,
successor personal representative, special admnistrator, and persons
who perform substantially the same function under the |aw governing
their status.

(6) "Property" includes both real and personal property or any
interest therein and neans anything that my be the subject of
owner shi p.

(7) "Register,” including its derivatives, means to issue a
certificate showi ng the ownership of a certificated security or, in the
case of an uncertificated security, to initiate or transfer an account
showi ng ownership of securities.

(8) "Registering entity" neans a person who originates or transfers
a security title by registration, and includes a broker maintaining
security accounts for custoners and a transfer agent or other person
acting for or as an issuer of securities.

(9) "Security" neans a share, participation, or other interest in
property, in a business, or in an obligation of an enterprise or other
issuer, and includes a certificated security, an uncertificated
security, and a security account.

(10) "Security account” neans (a) a reinvestnent account associ ated
wWth a security; a securities account with a broker; a cash balance in
a brokerage account; or cash, cash equivalents, interest, earnings, or
di vidends earned or declared on a security 1in an account, a

p. 17 HB 1125. SL
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rei nvest mnent account, or a brokerage account, whether or not credited
to the account before the owner's death; (b) an agency account

including, wthout Ilimtation, an investnent mnagenment account
i hvest nent advi sory account, or custody account, with a trust conpany
or a trust division of a bank wth trust powers, including the

securities in the account; a cash balance in the account; and cash
cash equivalents, interest, earnings, or dividends earned or decl ared
on a security in the account, whether or not credited to the account
before the owner's death; or (c) a cash bal ance or other property held
for or due to the owner of a security as a replacenent for or product
of an account security, whether or not credited to the account before
t he owner's deat h.

(11) "State" includes any state of the United States, the District
of Colunbia, the Comonwealth of Puerto Rico, and any territory or
possessi on subject to the legislative authority of the United States.

Sec. 15. RCW22.28.030 and 1923 c 186 s 3 are each anended to read
as follows:

Whenever any safe deposit conpany shall let or |ease any vault,
safe, box or other receptacle for the keeping or storage of persona
property such safe deposit conpany shall be bound to exercise due care
to prevent the opening of such vault, safe, box or receptacle by any
person other than the |essee thereof, or his or her duly authorized
agent, and ((satd)) the parties may provide in witing the terns,
conditions, and liabilities in ((satd)) the lease. Authorized agent as
used in this section includes, but is not limted to, a duly appointed
personal representative, an attorney in fact, a special representative,
or a trustee acting under a revocable living trust.

NEW SECTION. Sec. 16. RCW11.04.270 (Limtation of liability for
debts) and 1965 c¢ 145 s 11.04.270 are each repeal ed.

Passed by the House February 4, 2005.

Passed by the Senate April 6, 2005.

Approved by the Governor April 20, 2005.

Filed in Ofice of Secretary of State April 20, 2005.

HB 1125. SL p. 18



	Section 1.
	Section 2.
	Section 3.
	Section 4.
	Section 5.
	Section 6.
	Section 7.
	Section 8.
	Section 9.
	Section 10.
	Section 11.
	Section 12.
	Section 13.
	Section 14.
	Section 15.
	Section 16.

